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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Health  Care  Financing  Administration 

42  CFR  Parts  405. 420, 455 

Medicare  and  Medicaid  Programs; 
Exclusion  of  Practitioners,  Providers, 
and  Other  Suppliers  of  Services  and 
Suspension  of  Physicians  and  Other 
Individual  Practitioners 

agency:  Health  Care  Financing 
Administration  (HCFA),  HEW. 
action;  Final  Rules. 

summary:  These  regulations  provide 
that  any  physician  or  other  individual 
practitioner  who  has  been  convicted  on 
or  after  October  25. 1977,  of  a  criminal 
offense  related  to  his  involvement  in  the 
Medicare  or  Medicaid  program  shall  be 
suspended  from  participation  in  both 
programs.  They  implement  Sections  7 
and  13  of  the  Medicare-Medicaid  Anti- 
Fraud  and  Abuse  Amendments,  Pub.  L 
95-142.  These  regulations  also  revise  the 
existing  Medicare  exclusion  and 
termination  procedures.  Their  purpose  is 
to  prevent  and  control  fraud  or  abuse  in 
Medicare  and  Medicaid. 
date:  These  regulations  are  effective  for 
Medicare  on  May  30. 1979,  and  for 
Medicaid  on  August  28. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irwin  Cohen,  Director,  Division  of 
Planning  and  Development,  Office  of 
Program  Integrity,  Health  Care 
Financing  Administration,  U.S. 
Department  of  Health,  Education,  and 
Welfare,  Room  588,  East  High  Rise.  6401 
Security  Boulevard,  Baltimore,  Md. 

21235,  Phone  301^94-5415. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Medicare-Medicaid  Anti-Fraud 
and  Abuse  Amendments  (Pub.  L  95-142) 
contain  several  new  measures  designed 
to  detect  and  prevent  fraud  or  abuse  in 
the  Medicare  and  Medicaid  programs. 
Section  7  of  that  law,  which  added 
Section  1862(e)  to  the  Social  Security 
Act,  requires  that  physicians  and  other 
individual  practitioners  convicted  of 
criminal  offenses  related  to  their 
participation  in  either  program  be 
automatically  suspended  from  both 
programs.  Section  13  of  Pub.  L  95-142 
abolishes  program  review  teams 
(Section  1862(d)(4)  of  the  Social  Security 
Act). 

'Diis  regulation  contains  rules  which 
implement  Section  1862(e)  of  the  Social 
Security  Act  (42  U.S.C.  1395y(e))  enacted 
by  Section  7  of  Pub.  L  95-142,  October 


25, 1977.  Section  1862(e)  speciffcally 
requires  that  a  physician  or  other 
individual  practitioner  who  has  been 
convicted,  on  or  after  October  25, 1977, 
of  a  criminal  offense  related  to  his 
involvement  in  the  Medicare  or 
Medicaid  program  be  suspended  from 
participation  in  the  Medicare  program. 
Medicare  suspension  requires  that  the 
State  also  suspend  the  convicted 
practitioner  from  participation  in 
Medicaid  (Section  1902(a)(39)  of  the 
Social  Security  Act). 

In  addition  to  the  provisions  added  by 
Pub.  L  95-142,  the  Social  Security  Act 
contains  the  authority  to  impose 
administrative  sanctions  imder  certain 
circumstances.  Section  1862(d)  of  the 
Social  Security  Act  (42  U.S.C.  1395y(d)) 
authorizes  the  Secretary  to  exclude 
practitioners,  providers  and  other 
suppliers  of  services  who  have: 

(1)  Falsified  information  related  to  a 
request  for  payment; 

(2)  Billed  the  program  for  charges 
substantially  in  excess  of  the  person’s 
customary  charges  or  the  costs  incurred 
by  the  provider,  or 

(3)  Furnished  services  found  to  be 
substantially  in  excess  of  an  individual’s 
needs  or  to  be  of  a  quality  which  fails  to 
meet  professionally  recognized 
standards  of  health  care. 

This  authority  has  been  delegated  to 
the  Health  Care  Financing 
Administration  (HCFA).  When  HCFA 
determines  that  one  or  more  of  these 
violations  have  occurred.  Medicare 
reimbursement  may  be  prohibited  and 
consequently.  Federal  financial 
participation  would  not  be  available  for 
title  V  (Maternal  and  Child  Health  and 
Crippled  Children’s  Services)  and  title 
XIX  (Medicaid)  in  State  payments  for 
services  furnished  to  program 
beneficiaries  by  the  excluded 
practitioner,  provider,  or  other  supplier 
of  services. 

Moreover,  when  HCFA  determines 
that  a  provider  of  services  has 
committed  one  or  more  of  the  violations 
cited  above,  action  may  be  taken  to 
terminate  the  provider  agreement 
between  the  Secretary  and  the  provider 
(42  CFR  405.614(a)(5)).  In  this  way,  all 
Medicare  reimbursement  for  items  or 
services  rendered  will  be  precluded. 
Federal  financial  participation  under 
titles  V  and  XIX  will  also  be  denied. 

Major  Changes 

The  Proposed  Rules  published  in  the 
Federal  Raster  on  June  8, 1978  (43  FR 
24988)  indicated  that  these  rules  would 
be  at  42  CFR  405.315ff.  However, 
because  of  recodification  and 
redesignation  of  the  Health  Care 
Financing  Regulations,  the  final  rules 


will  add  a  new  Part  (420.  Program 
Integrity)  to  Title  42  of  the  Code  of 
Federal  Regulations.  ’Therefore,  the 
organizational  structure  and  numerical 
designations  of  the  final  rules  will  differ 
from  those  set  forth  in  the  proposed 
rulemaking. 

Pursuant  to  comments  received  or 
reevaluation,  six  major  changes  have 
been  made  in  the  policy  or  text  of  the 
proposed  rule.  ’These  changes  are  as 
follows: 

1.  Definition  of  “Practitioner”. —  ’The 
proposed  rule  ($  405.315-l(b)(7))  defined 
“practitioner”  as  a  physician  or  other 

,  health  care  professional  licensed  imder 
State  law  to  practice  his  or  her 
profession.  Based  on  comments  received 
and  our  own  reevaluation,  we  have 
decided  to  limit  the  definition  of 
practitioner  (§  420.2)  to  physicians  and 
other  practitioners  who  may  directly 
render  and  receive  reimbursement  for 
items  and  services  to  Medicare 
beneficiaries;  i.e..  those  defined  in 
Section  1861(r)  of  the  Social  Security 
Act.  'The  revised  definition  will  limit  the 
applicability  of  the  sanction  to  doctors 
of  medicine  or  osteopathy,  dentistry  or 
dental  or  oral  surgery,  podiatry  or 
surgical  chiropody,  optometry,  and 
chiropractors  and  physical  therapists  in 
independent  practice.  It  is  our  view  that 
the  suspension  sanction,  as  provided 
imder  Action  1862(e)  of  the  Act,  is 
intended  to  apply  to  only  those 
practitioners  eligible  to  participate 
under  Medicare. 

We  recognize  that  the  revised 
definition  does  not  include  those 
practitioners  whose  services  may  only 
be  covered  under  Medicaid  in  States 
that  provide  “other  medical  or  remedial 
care  or  service”  (see  42  CFR  440.60).  It  is 
our  opinion  that  while  the  statute 
provides  authority  to  deal  with  such 
individuals,  the  procedures  involved 
would  be  too  circuitous  to  effectuate 
such  actions.  In  order  to  assure  that 
convicted  Medicaid-only  practitioners 
are  suspended  fix)m  participating  in  the 
Medicaid  program,  however,  we  are 
proposing  alternative  ways  of  dealing 
with  these  individuals;  e.g.,  we 
published  a  notice  of  decision  to 
develop  regulations  in  the  Federal 
Register  on  October  31. 1978  (43  FR 
50717)  to  implement  Medicaid  regulatory 
authority  requiring  that  State  plans  be 
amended  to  provide  sanctions  for  these 
individuals  and  we  have  proposed  a 
legislative  amendment  to  clarify 
existing  statutory  authority. 

2.  Definition  of  “Person”. — The 
proposed  rule  (§  405.315-l(b)(6))  defined 
“person”  for  the  purpose  of  the 
exclusion  sanction  under  Section  1862(d) 
of  the  Act.  However,  upon  reevaluation. 
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we  have  determined  that  the  definition 
is  unnecessary  because  we  believe  diat 
the  intent  of  the  Congress  in  using  this 
term  instead  of  the  term  physician  or 
provider  was  to  include  all  individuals 
and  entities  who  provide  or  supply  items 
or  services  under  the  Medicare  program. 

Therefore,  we  have  omitted  the 
definition  of  person,  have  used  the  terms 
practitioner,  provider  or  other  supplier 
of  services  and  have  indicated  that 
“payment  will  not  be  made  under 
Medicare  for  items  or  services  funished 
by  a  practitioner,  provider  or  other 
supplier  of  services  *  *  **'  We  believe 
that  the  use  of  these  terms  instead  of  the 
term  “person”  fully  implements  the 
intent  of  the  statute  and  will  prohibit 
Medicare  reimbiuvement  to  those  who 
violate  these  provisions  of  the  Medicare 
program. 

3.  Notice  of  Suspension. — ^The 
proposed  regulation  discussed  the  need 
to  expeditiously  impose  the  1862(e) 

•  suspension  sanction  and  described  our 
intent  to  notify  the  supended 
practitioner  in  the  following  manner. 
When  HCFA  received  reliable, 
confirmed  infoimation  that  a  conviction 
had  been  entered,  it  would  notify  the 
convicted  individual  by  telegram  that  he 
was  suspended  fit)m  the  Medicare 
program  effective  the  day  following  the 
date  on  the  telegram.  Within  thirty  days 
thereafter,  HCFA  would  send  the 
individual  a  written  notice  setting  forth 
the  basis  for  the  suspension,  the 
duration  of  the  suspension  and  the 
factors  considered  in  setting  the 
duration,  and  the  requirements  and 
procedures  for  reinstatement. 

Based  on  comments  received  and  our 
subsequent  reevaluation,  we  have 
revised  the  proposed  notification 
procedures  (§  420.111)  because  of  a 
number  of  practical  problems  inherent 
in  the  telegram  procedure: 

(a)  Contacts  such  as  telegrams, 
because  of  their  brevity,  generate  a  high 
proportion  of  inquiries  which  in  turn 
require  responses.  This  would  create  a 
delay  in  processing  the  detailed 
suspension  notice. 

(b)  The  telegram  would  accomplish 
little  in  the  way  of  protecting  the 
program  since,  during  the  time  of 
investigation  and  prosecution,  payments 
to  the  individual  are  either  withheld  or 
processed  under  close  scrutiny. 

(c)  The  concurrent  notification  to  the 

specific  Medicaid  State  agency(ies)  and 
the  Medicare  fiscal  agents  at  the  time  of 
suspension  and  then  again  when  the 
explanatory  letter  is  sent  would  create 
double  notification  and  may  cause 
confusion.  , 

The  regulation  has  been  revised  to 
provide  that  HCFA  will  issue  a  detailed 


written  nofice  which  indicates  that  the 
suspension  is  efiective  15  days  from  the 
date  on  the  notice  and  which  sets  forth 
the  term  of  the  suspension  and  the 
appeal  rights.  This  notification  will  be 
consistent  with  the  notification 
procedures  of  the  revised  exclusion  and 
termination  regulation  which  is  a  part  of 
this  final  rule  (§  420.102).  We  believe 
that  the  procedures  will  provide  for 
uniform  administration  of  sanctions 
within  the  Medicare  program  and  will 
be  consistent  with  the  intent  of  Congress 
to  suspend  individuals  convicted  of 
program  offenses  as  soon  as  possible. 

4.  Medicaid  State  Agency 
Responsibilities  in  Notifying  HCFA  of 
State  and  Local  Convictions. — ^The 
proposed  rules  ($  450.85(b)  (1))  would 
have  required  Medicaid  agencies  to 
notify  HCFA  within  15  days  of  a 
judgement  of  conviction  against  a 
physician  or  practitioner  for  a  criminal 
offense  related  to  his  involvement  in  the 
Medicaid  program.  We  invited 
comments  on  the  feasiblity  of  this 
requirement  As  a  result  of  those 
comments,  we  have  revised  the 
regulation  (S  455.212(b))  to  require  the 
State  agency  to  report  within  15  days 
those  State  or  local  convictions  in  which 
it  (the  State  agency)  has  been  involved 
during  the  investigation  or  prosecution. 
If  the  State  agency  has  not  been 
involved,  it  is  required  to  notify  HCFA 
within  15  days  after  it  learns  of  a 
conviction. 

5.  Notification  to  Health  Systems 
Agencies. — ^The  proposed  regulation 
stated  that  health  systems  agencies 
would  be  notified  of  suspensions 

(§  405.315-2(eK3)(iii)).  One  commenter 
questioned  this  proc^ure  and  stated 
that  health  systems  agencies  are 
responsible  only  for  health  planning. 
They  have  no  responsibility  for  the 
delivery  of  medical  services  or  the 
administration  of  the  Medicare  or 
Medicaid  programs. 

Based  on  this  comment,  we  have 
revised  this  section  of  the  regulation 
(§  420.111(b)(l)(iii))  to  indicate  that 
instead  of  the  health  systems  agency, 
the  Public  Health  Service  will 
notified  so  that  it  can  assess  whether 
the  suspension  action  is  likely  to  create 
a  health  manpower  shortage.  If  such  a 
shortage  is  created,  the  Public  Health 
Service  will  attempt  to  place 
appropritate  National  Health  Service 
Corps  personnel  in  the  affected  area.  If 
that  effort  is  unsuccessful  and  the 
Medicaid  agency  requests  a  waiver  of 
suspension,  the  Secretary  may  grant  it, 
and  the  practitioner’s  suspension  under 
the  Medicaid  program  would  be  lifted. 

6.  Appeals  Subsequent  to 
Suspension. — The  proposed  regulation 


stated  that  subsequent  to  a  suspension 
under  Section  1862(e),  the  practitioner 
could  invoke  the  administrative  hearing 
procecures  set  forth  in  42  CFR  Part  405, 
Subpart  O  (S  405.315-2(e)(5)).  Although 
the  Act  requires  a  suspension  following 
a  conviction  of  a  Medicare  or  Medicaid 
related  offense  there  are  several  limited 
issues  which  may  appropriately  be 
raised  in  the  administrative  review 
process:  The  length  of  the  suspension: 
whether  he  is  the  convicted  person;  and 
whether  the  conviction  was  related  to 
involvement  in  either  Medicare  or 
Medicaid.  For  this  reason,  we  concluded 
that  all  of  the  procedures  set  forth  in  42 
CFR  405  Subpart  O  do  not  apply  to  the 
appeals  process  to  which  a  suspended 
practitioner  is  entitled.  Therefore,  we 
have  amended  the  regulation  to  indicate 
those  issues  which  may  be  appealed  as 
well  as  the  applicable  sections  of 
Subpart  O  which  specifically  apply  to 
such  appeals  ($  405.113).  The  convicted 
practitioner  will  be  given  the 
opportunity  for  adni^strative  and 
judicial  review  consistent  with  those 
provisions  in  Subpart  O.  The  following 
sections  are  those  which  apply  to  the 
suspensiop  hearings  and  reviews: 

Section;  Subject 

405.1531  Filing  a  request  for  a  hearing:  time 
and  manner  of  filing. 

405.1533  Administrative  Law  Judge  (ALJ). 

405.1534  Disqualification  of  AL). 

405.1540  Time  and  place  of  hearing. 

405.1541  Change  of  time  and  place  for 
hearing. 

405.1543  Joint  hearings. 

405.1544  Subpoenas. 

405.1545  Conduct  of  the  bearing. 

405.1546  Evidence. 

405.1547  Witnesses. 

405.1548  Oral  and  written  summation. 
405.1595  Appeals  Council  review, 

reopenings,  representation,  etc. 

Oiscussitm  of  other  conunents 

PSRO  Determinations 

Two  commenters  proposed  that  HCFA 
be  required  to  obtain  Professional 
Standards  Review  Organization  (PSRO) 
determinations  on  whether  items  or 
services  furnished  were  excessive  or  of 
unacceptable  quality  (}  405.315- 
l(c)(l)(ii)  and  redesignated  at  S  420- 
101(a)(2))  and  to  adopt  the  PSRO 
determination  as  its  final  finding. 

HCFA  is  responsible  for  exclusion 
and  termination  determinations  in  cases 
of  program  abuse.  The  PSRO 
recommendation  will  serve  as  a  primary 
resource  in  the  deliberations.  However, 
HCFA  may  take  action  based  on 
information  and  evidence  provided  by 
the  PSRO  or  by  any  other  available 
source. 


31140  Federal  Register  /  Vol.  44,  No.  105  /  Wednesday.  May  30.  1979  /  Rules  and  Regulations 


Congress  deleted  the  requirement 
pertaining  to  the  establishment  and 
responsibilities  of  program  review  teams 
(Paragraph  4  of  Section  1862(d]  was 
deleted  by  Section  13  of  Pub.  L  95-142). 
with  the  expectation  that  PSROs  would 
be  available  to  advise  HCFA  in  cases 
that  require  the  application  of 
professional  medical  judgment 
However,  neither  the  Act  nor  the 
legislative  history  indicates  that  the 
PSRO  must  be  used,  nor  that  the  PSRO 
determination  must  be  accepted  as  final. 
Therefore,  this  suggestion  was  not 
adopted. 

Definition  of  Convicted 

Several  commenters  observed  that  the 
proposed  deHnition  of  “convicted” 

(§  405.315-l(b)(l))  does  not  take  into 
consideration  a  nolo  contendere  plea. 
The  term  “convicted"  relates  to  the 
court’s  finding,  not  the  plea.  As  set  forth 
in  the  proposed  rule,  the  dehnition  of 
“convicted”  indicated  that  a  judgment  of 
conviction  has  been  entered  by  a 
Federal,  State,  or  local  court, 
irrespective  of  whether  an  appeal  from 
that  judgment  is  pending.  As  defined  in 
the  Rules  of  Criminal  Procedure  for  the 
United  States  District  Courts  (Rule  32b). 
a  judgment  of  conviction  sets  forth  the 
plea,  the  verdict  or  findings,  and  the 
adjudication  and  sentence.  Therefore, 
we  believe  the  existing  definition  of 
convicted  (§  420.2)  encompasses  the 
situation  where  a  plea  of  nolo 
contendefe  is  entered  and  accepted. 

An  additional  comment  on  the 
definition  of  “convicted"  indicated  that 
an  exception  should  be  included  for 
those  instances  where  the  defendant  has 
undertaken  an  appeal  of  the  conviction 
and  the  Secretary  has  information  that 
the  appeal  is  likely  to  be  sustained.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  there  is  no  indication  in 
the  legislative  history  that  suspensions 
should  be  delayed  pending  exhaustion 
of  appeal  rights  and  we  do  not  believe 
that  outcome  is  required  by 
constitutional  due  process.  Therefore, 
we  are  retaining  the  original  definition. 
Provision  has  been  made  for  immediate 
reinstatement  should  a  practitioner’s 
conviction  by  reversed  or  vacated.  In 
such  instances,  the  reinstatement  would 
be  retroactive  to  the  effective 
suspension  date  since  the  reason  for  the 
initial  action  would  have  been  removed 
by  the  court  decision  on  appeal  and 
payments  will  be  made  for  services 
furnished  during  suspension.  ’The 
regulation  has  been  revised  to  reflect 
this  policy  (§  420.120(f)(2)). 


Duration  of  Medicaid  Suspension 

Several  State  Medicaid  agencies 
disagreed  with  the  requirement  that 
suspension  under  Medicaid  shall  be 
effective  on  the  date  established  by 
HCFA  aiid  remain  in  effect  at  least  for 
the  period  of  the  Medicare  suspension. 
The  objections  were  based  primarily  on 
the  contention  that  15  days  lead  time 
was  not  sufficient.  Based  on  our 
experience  in  implementing  these 
procedures,  it  is  our  position  that  15 
days  lead  time  is  sufficient  for  both  the 
Medicaid  State  agencies  and  the 
Medicare  carriers  to  activate 
mechanisms  which  will  identify  claims 
by  the  suspended  practitioner  and  deny 
payment  as  appropriate.  The  proposed 
rule  indicated  that  the  State  agencies 
must  comply  with  the  statute  and 
suspend  a  practitioner  upon  being 
notified  by  HCFA  of  a  Medicare 
suspension  (§  450.85(b)(2)).  We  have 
issued  several  administrative  directives 
to  assist  State  agencies  in  planning  for 
implementation  of  the  requirement.  We 
expect  that  they  are  now  sufficiently 
prepared  to  comply  with  the  final  rules 
(§  455.212(d)(1)). 

Several  other  commenters  felt  that  the 
length  of  the  State  Medicaid  suspension 
should  always  be  the  same  as  the  length 
of  the  Medicare  suspension,  except 
where  special  cause  for  additional  State 
suspension  is  shown. 

The  language  of  the  statute  clearly 
indicates  Congress’  intent  to  permit  the 
States  to  suspend  for  periods  longer  (but 
not  shorter)  than  Mediicare  if  they  wish. 
In  the  interest  of  administrative 
simplicity  and  to  avoid  confusion  by  the 
public,  we  have  recommended  a 
technical  statutory  amendment  to 
provide  identical  suspension  periods  for 
both  programs.  However,  until  such  an 
amendment  is  enacted,  the  regulation 
will  provide  the  States  with  the 
discretion  to  extend  the  length  of  the 
suspension  for  Medicaid  purposes. 

Payments  to  Practitioners  During  Court 
Proceedings 

One  commenter  inquired  as  to  the 
payment  rights  of  a  practitioner  during 
the  period  between  indictment  and 
conviction.  Although  these  regulations 
do  not  address  this  issue.  Medicare 
regulations  at  42  CFR  405.371(b)  provide 
administrative  procedures  for 
withholding  payments  pending 
disposition  of  the  case  and  for  ensuring 
that  any  payments  made  during  this 
period  are  proper. 

Notice  to  All  State  Medicaid  Agencies 

One  commenter  suggested  that  all 
State  agencies  be  notified  when  a 


practitioner  has  been  convicted  and 
subsequently  suspended  from  Medicare 
and  Medicaid  program  participation. 
Section  1862(e)(2)  of  the  Social  Security 
Act  states:  “In  any  case  where  the 
Secretary  *  *  *  suspends  any  physician 
or  other  individual  practitioner  fi'om 
participation  in  the  program  under 
(Medicare),  he  shall .  .  .  promptly  notify 
each  single  State  agency  which 
administers  or  supervises  the 
administration  of  a  State  plan  approved 
under  title  XIX.”  'Therefore,  when  the 
initial  suspension  action  is  taken.  HCFA 
will  notify  the  single  State  agency  in  the 
State  where  the  individual  resides/ 
practices.  In  addition,  HCFA  will 
periodically  compile  lists  containing  the 
names  of  suspended  individuals  and 
those  who  have  been  reinstated.  Copies 
of  the  lists  will  be  distributed  to  each 
State. 

Waiver  of  Suspension 

Two  commenters  questioned  the 
waiver  of  suspension  criteria  set  forth  in 
the  proposed  rule  at  §  455.24(c).  They 
believed  that  the  criteria  were  more 
restrictive  than  required  by  section 
1902(g)  of  the  Act,  which  appears  to 
allow  the  State  to  request  a  waiver 
when  necessary  for  any  number  of 
reasons.  They  stated  that  the  proposed 
rule  did  not  give  State  agencies  broad 
discretion  in  requesting  waivers  in 
unique  situations. 

Section  7  not  only  revised  title  XIX  to 
allow  for  waiver  of  suspension  in  some 
instances,  but  also  revised  Section 
332(c)  of  the  Public  Health  Service  Act 
relating  to  the  designation  of  health 
manpower  shortage  areas.  The 
committee  reports  accompanying  the 
legislation  indicate  Congress’  concern 
that  imposition  of  suspension,  under 
certain  unusual  circumstances,  could 
deny  adequate  access  to  medical  care  to 
persons  eligible  for  services  under 
Medicare  or  Medicaid.  (See  H.  Report 
95-393  Part  1,  pp.  62-64;  H.  Report  95- 
393  Part  II,  pp.  69-71;  S.  Report  95-453. 
pp.  26-27.)  Accordingly,  the  law 
authorizes  the  Secretary,  through  the 
Public  Health  Service,  to  deal  with  such 
situations  in  one  of  two  ways.  He  can 
designate  a  community  as  a  health 
manpower  shortage  area  and  place 
National  Health  Senace  Corps 
personnel  in  the  area.  If  that  is  not 
possible,  he  can  waive  the  Medicaid 
suspension,  if  the  State  requests  it 
Therefore,  we  have  not  changed  the 
proposed  policy. 

Due  Process  Requirements 

One  commenter  suggested  that  the 
regulation  should  provide  an 
opportunity  for  a  formal  adversary 


Federal  Register  /  Vol.  44,  No.  105  /  Wednesday.  May  30.  1979  /  Rules  and  Regulations  31141 


hearing,  which  would  permit  the  cross- 
examination  of  witnesses  and  the 
representation  by  legal  counsel  or  other 
qualified  representative,  before 
exclusion  is  imposed  under  Section 
1862(d). 

We  believe  that  the  proposed 
regulation  provides  an  adequate 
opportunity  for  the  party  facing  the 
exclusion  to  present  arguments  as  to 
why  the  exclusion  should  not  be 
imposed  (S  405.315-l(d)(2)  redesignated 
at  §  420-102(a)(2)).  The  regulation 
provides  for  advance  notice  and  a  30- 
day  period  during  which  the  individual 
may  present  written  or  oral  arguments 
to  a  HCFA  official  before  final  action  is 
taken.  Moreover,  the  affected  party  may 
request  a  hearing  before  an 
administrative  law  judge  after  the  actual 
exclusion  or  termination  takes  place. 
Therefore,  we  are  not  adopting  this 
suggestion. 

Another  commenter  recommended 
that  a  physician  or  other  practitioner  be 
afforded  the  opportunity  to  provide 
documentation  prior  to  an  1862(e) 
suspension  in  the  same  manner  as  is 
provided  in  an  exclusion  or  termination 
action.  We  believe  that  such  opportunity 
is  contrary  to  the  language  of  Action 
1862(e).  lliat  section  provides  for  an 
automatic  suspension  as  the  result  of  a 
conviction  in  a  court  of  law. 

Additionally,  the  suspended 
individual  is  entitled  to  a  hearing  before 
an  administrative  law  judge  on  a  limited 
number  of  issues  including  the  propriety 
of  the  length  of  suspension.  Therefore,  ' 
we  are  not  adopting  this 
reconunendation. 

Intermediate  Care  Facilities 

One  commenter  suggested  that  we 
include  intermediate  care  facilities  in 
the  definition  of  provider,  and  extend  to 
them  the  exceptions  set  forth  in  the 
Medicaid  regulations  for  hospitals  and 
skilled  nursing  facilities.  We  have 
revised  the  Medicaid  regulation  to 
authorize  payment  for  up  to  30  days 
after  the  suspension  date  to  a  recfpieilt 
of  services  in  an  intermediate  care 
facility,  if  the  recipient  was  admitted 
before  the  effective  date  of  suspension 
(§  455.212(d)(3)).  The  Medicare 
definition  of  provider,  however,  was  not 
changed  to  include  intermediate  care 
facilities  because  these  facilities  are  not 
covered  under  Medicare. 

Exceptions  to  Denial  of  Payments 

Several  commenters  questioned  the 
necessity  of  "Exceptions"  to  the  denial 
of  payments  (§  40S.315-l(a](3)  and 
§  405.315-2(a)(3)  and  redesignated  at 
§  420.103(b)(3)  and  $  420.112(c)(3)), 
while  other  commenters  were  concerned 


that  the  exceptions  were  inadequate  and 
may  still  cause  imdue  hardship  to 
certain  inpatient  beneficiaries. 

The  exceptions  are  intended  to  protect 
patients  who  remain  in  the  institutional 
setting  after  the  effective  date  of  a 
suspension  or  exclusion.  This  "grace 
period"  provides  opportunity  for  the 
patient  to  change  doctors  or  for  the 
instituton  to  assure  that  all  patients  who 
are  in  a  "non-dischargeable"  situation 
have  attending  physicians.  This  concept 
is  not  imique  as  it  has  been  available  for 
some  time  in  the  Medicare  statute  in  the 
case'  of  provider  terminations 
(§  1866(b)(3)  of  the  Act). 

Other  commenters  were  concerned 
that  the  regulations  provided  for 
payment  to  the  beneficiary  only  for  the 
first  bill  submitted  following  a 
suspension  or  exclusion.  They  feared 
that  the  beneficiary  would  be 
unwittingly  liable  for  subsequent  bills. 

Detailed  instructions  regarding  the 
handling  of  claims  for  services  furnished 
by  excluded  parties  and  suspended 
practitioners  have  been  issued  to 
Medicare  fiscal  agents.  Under  these 
instructions,  all  bills  submitted  for 
services  of  suspended  or  excluded 
individuals  will  be  processed  separately 
to  assure  that  beneficiaries  are  informed 
of  the  administrative  sanctions  imposed 
and  of  the  fact  that  items  and  services 
furnished  after  the  date  indicated  in  the 
notification  are  not  covered.  We  have, 
however,  in  the  notice  to  the  Medicare 
beneficiary  (SS  420.103(c)  and 
420.112(d)(2))  extended  the  time  during 
whiclvclaims  will  be  paid  from  6  to  15 
days  after  the  date  on  the  notice.  We 
believe  the  15  day  period  is  consistent 
with  other  notification  procedures  set 
forth  in  this  rule  and  that  it  will  better 
serve  the  beneficiary’s  need  to  obtain 
services  elsewhere.  The  single  State 
agencies  will  likewise  monitor  these 
situations  and  notify  Medicaid 
recipients  of  the  effect  of  the  exclusion 
or  suspension.  The  methods  are  to  be 
developed  by  the  Medicaid  State 
agencies. 

Determining  the  Length  of  Exclusion  or 
Suspension 

One  commenter  suggested  that  we 
add  the  consideration  of  convictions  of 
related  offenses  such  as  insurance  fraud 
to  the  factors  used  in  determining  the 
length  of  exclusions  cuid  suspensions 
since  these  actions  could  have  6m 
adverse  impact  on  the  excluded  or 
suspended  party’s  particiption  in  the 
Medicare  program.  Based  on  this 
comment,  we  have  revised  the 
regulation  accordingly  to  reflect  that  the 
nature  imd  the  seriousness  of  related 
offenses  will  be  used  in  determining  the 


length  of  the  exclusion  or  suspension 
(S  420.103(a)(2)(v)  and 
§  420.112(a)(2)(vi)). 

Other  Changes 

In  addition  to  changes  pursuant  to 
comments  received,  we  have  made  the 
following  changes  to  provide 
clarification  and  consistency  within  the 
regulations  based  on  HCFA 
reevaluation  of  the  proposed  rule: 

1.  The  definition  of  “furnished”  has 
been  amended  to  indicate  that  it  does 
not  include  services  which  are  ordered 
by  one  practitioner  but  billed  for  and 
provided  by  or  under  the  supervision  of 
another  (§  420.2); 

2.  Clarification  of: 

a.  Reinstatement  procedures  to 
provide  HCFA  with  the  option  to  obtain 
docui^entation  necessary  for 
reinstatement  determinations 
(§420.120);  . 

b.  The  point  at  which  reimbursement 
to  a  Medicare  beneficiary  is  no  longer 
available  following  a  suspension 
action — either  15  days  after  the  date  on 
the  notice  to  the  beneficiary  or  on  the 
eflective  date  of  suspension  of  the 
practitioner,  whichever  is  later 

(§  420.112(d)(2)); 

c.  'The  beginning  of  certain  time 

periods  "on  or  after"  certain  dates 
(§  420.103(b)  and  (c)  and  §  420.112(c) 
and  (d));  _ 

d.  Procedures  to  notify  State  or  local 
licensing  authorities  of  exclusions  and 
terminations  to  conform  to  procedures 
relating  to  suspensions 

(§  420.102(b)(4)(v)); 

e.  Appeal  rights— (i)  to  indicate  that 
the  decision  to  continue  the  exclusion, 
termination  or  suspension  is  not  subject 
to  administrative  appeals  set  forth  in  42 
CFR  Subpart  O  (§  420.120(d)(2)(i);  (ii) 
expand  the  notice  of  exclusion  and 
suspension  to  include  the  available 
“appeal  rights"  (§  420.102(b)(2)(vi)  and 
§  420.111(a)(2)(iv));  (iii)  to  clarify 
language  to  in^cate  the  difference  in 
options  offered  to  an  excluded  party 
who  disagrees  with  a  proposed 
exclusion  rr  a  denial  of  a  request  for 
reinstatemei  t;  and  (iv)  to  indicate  that 
dissatisfaction  with  the  decision  not  to 
reinstate  must  be  expressed  either  by 
presenting  documentary  evidence  and 
written  evidence  or  by  requesting  in 
writing  the  opportunity  to  present  oral 
argument  (§  420.1Q2(aK2)  and 

§  420.120(d)(2)). 

3.  Several  editorial  and  technical 
changes  have  also  been  made. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 
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Part  405— Federal  Health  Insurance  for 
the  Aged  and  Disabled 

§  405.315a  [Vacated— See  Part  420] 

1.  Section  405.315a  is  vacated  and  its 
content  is  revised  and  transferred  to  a 
new  Part  420. 

§  405.315b  [Revoked] 

2.  Section  405.315b  is  revoked. 

3.  Section  405.614  is  amended  by 
revising  paragraphs  (a](5)(iii)  and  (c)  to 
read  as  follows: 

§405.614  Termination  by  the  Secretary. 

(a)  Cause  for  termination.  The 
Secretary  may  terminate  an  agreement  if 
the  Secretary  determines  that  the 
provider  of  services: 

e  *  *  *  * 

(5)  (i)  *  *  * 

***** 

• 

(iii)  Has  furnished  items  or  services 
which  HCFA  has  determined  to  be 
substantially  in  excess  of  the  needs  of 
individuals,  or  of  a  quality  that  fails  to 
meet  professionally  recognized 
standards  of  health  care.  (See  §  420.101 
of  his  chapter.)  HCFA  will  not  terminate 
a  provider  agreement  under  this  clause 
if  it  has  waived  a  disallowance  with 
respect  to  the  services  in  question  on  the 
grounds  that  the  provider  and  the 
beneficiary  could  not  reasonably  be 
expected  to  know  that  payment  would 
not  be  made.  (See  section  1879(a)  of  the 
Act  (42  U.S.C.  1395pp(a).) 
***** 

(c)  Appeal  by  agency  or  institution.  A 
provider  may  appeal  a  termination  of  its 
ageement  by  the  Secretary  in 
accordance  with  Subpart  O  of  this  p€irt. 
The  termination  of  a  provider’s 
agreement  on  grounds  specified  in 
paragraphs  (a)(5)  of  this  section  is 
subject  to  the  additional  procedures 
specified  in  §  420.102  of  this  chapter. 

4.  Section  405.1501  is  amended  by 
revising  paragraphs  (a)(6)  and  (f)  to  read 
as  follows: 

§  405.1501  Providers  of  services, 
emergency  service  hospitals.  Independent 
laboratories,  suppliers  of  portable  X*ray 
services,  end-siage  renal  disease  treatment 
facilities  and  persons;  determinations  and 
appeals  proc^ures. 

(а)  The  provisions  contained  in  this 
Subpart  O  shall  govern  the  procedure 
for  making  and  reviewing 
determinations  with  respect  to: 

***** 

(б)  The  exclusion  from  coverage  of 
items  and  services  furnished  by  a 
practitioner,  provider,  or  other  supplier 
of  services  under  the  provisions  of 
section  1862(d)  of  the  Act. 
***** 


(f)  Any  practitioner,  provider,  or  other 
supplier  of  services  whose  items  and 
services  have  been  excluded  from 
coverage  (see  §  420.101  of  this  chapter) 
is  entitled  to  a  hearing  and,  if 
dissatisfied  with  the  hearing  decision,  to 
Appeals  Council  review  and  then 
judicial  review  of  that  decision. 

5.  Section  405.1502  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  405.1502  Initial  determination. 
***** 

(e)  The  denial  of  reimbursement  for 
items  and  services  furnished  to  a 
Medicare  benehciary  by  a  practitioner, 
provider,  or  other  supplier  of  services 
excluded  from  participation  in 
accordance  with  §  420.101  of  this 
chapter. 

6.  Section  405.1504  is  amended  to  read 
as  follows: 

§  405.1504  Effect  of  initial  determination. 

The  initial  determination  shall  be  frnal 
and  binding  upon  the  parties  to  the 
determination  unless:  (a)  it  is  revised 
(see  §  405.1519):  (b)  in  the  case  of  a 
determination  described  in 
§  405.1502(a).  (b)(1).  or  (d)(1).  it  is 
reconsidered  in  accordance  with 
§  405.1514;  or  (c)  in  the  case  of  a 
determination  describecl  in 
§  405.1502(b)(2),  (c).  (d)(2).  or  (e).  a 
request  for  a  hearing  is  filed  and  the 
initial  determination  is  reversed. 

7.  Section  405.1505  is  amended  by 

adding  a  new  paragraph  (1)  to  read  as 
follows:  « 

S  405.1505  Administrative  actions  whidi 
are  not  initial  determinations. 
***** 

(1)  The  finding  that  a  physician  or 
other  individual  practitioner,  suspended 
from  the  Medicare  program  (under 
section  1862(e)(1)  of  the  Act)  because  of 
a  criminal  conviction,  has  failed  to 
present  evidence  to  reasonably  assure 
that  he  or  she  will  not  commit  further 
criminal  violations  related  to 
participation  in  Medicare  or  Medicaid. 
(Review  rights  for  suspended 
practitioners  are  specified  in  §  420.113  of 
this  chapter.) 

8.  Section  405.1542  is  amended  by 
correcting  paragraph  (a)(4). 
redesignating  the  second  and  third 
sentences  of  paragraph  (a)(4)  as 
paragraph  (b),  and  redesignating 
paragraph  (b)  as  (c).  to  read  as  follows: 

9  405.1542  Hearing  on  new  issues. 

(a)  On  the  application  of  either  party, 
or  on  his  own  motion,  the 
Administrative  Law  Judge  may  give 
notice  at  any  time  after  a  request  for 


hearing  has  been  filed  (see  9  405.1531). 
but  prior  to  the  closing  of  the  record, 
that  he  will  consider  any  specific  new 
issue  which  may  affect  the  rights  of  the 
institution,  agency,  clinic,  laboratory, 
portable  X-ray  supplier,  end-stage  renal 
disease  treatment  facility,  or  person, 
even  though  the  Secretary  has  not  made 
an  initial  and  reconsidered 
determination  with  respect  to  the  issue 
and  even  though  the  issue  arose  after 
the  request  for  hearing  or  prehearing 
conference.  Except  that,  in  the  case  of 
an  initial  determination  described  in 
9  405.1502(b)(2).  (c),  (d)(2).  or  (e).  the 
Administrative  Law  Judge  shall  not 
consider  any  issue  which  arose  on  or 
after. 

(4)  The  effective  date  of  the  exclusion 
from  coverage  of  items  and  services 
furnished  by  a  practitioner,  provider,  or 
othef  supplier  of  services. 

(b)  Notice  of  the  time  and  place  of  the 
hearing  on  any  new  issue  shall,  unless 
waived  (see  9  405.1550),  be  given  to  the 
parties  within  the  time  and  manner 
prescribed  in  9  405.1540.  Upon  giving  of 
such  notice,  the  Administrative  Law 
Judge  shall,  except  as  otherwise 
provided,  proceed  to  hearing  on  such 
new  issues  in  the  same  manner  as  he 
would  on  an  issue  in  which  an  initial 
and  reconsidered  determination  had 
been  made  by  the  Secretary  and  a 
hearing  request  with  respect  thereto  had 
been  filed. 

(c)  On  the  application  of  either  party, 
or  on  his  own  motion,  in  lieu  of 
considering  any  new  issue  in  the 
manner  described  in  paragraph  (a)  of 
this  section,  the  Administrative  Law 
Judge  may  remand  the  case  for 
consideration  of  the  new  issue  and, 
w'here  appropriate,  a  determination. 
Where  necessary  the  Administrative 
Law  Judge  may  direct  that  the  case  be 
returned  to  him  for  further  proceedings. 
See  also  9  405.1560. 

PART  420— PRCXaRAM  INTEGRITY 

9.  A  new  Part  420  is  added  to  read  as 
follows: 

Subpart  A— General  Provisions 

Sec. 

420.1  Scope  and  purpose. 

420.2  Definitions. 

420.3  Applicability  of  other  regulations. 

Subpart  B— Exclusion  of  Practitioners, 
Providers,  and  Other  Suppliers  of  Services 
and  Suspension  of  Practitioners 

420.100  Basis  and  scope.' 

420.101  Bases  for  exclusion;  Exceptions. 

420.102  Exclusion  procedures. 

420.103  Duration  and  effect  of  exclusion. 

420.110  Basis  for  suspension. 

420.111  Suspension  procedures. 

420.112  Duration  and  efrect  of  suspension. 
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420.113  Appeals  subsequent  to  suspension. 
420.120  Procedures  for  reinstatement  after 

exclusion  or  suspension. 

Authority:  Secs.  1102. 1862(d)(1).  (2).  (3). 
and  (4),  1862(e).  1866(bH2)  (D).  (E).  and  (F). 
1871. 1902(a)(39).  and  1903(i)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395y(d).  1395cc, 
139Shh,  1396a,  and  1396b). 

Subpart  A— General  Provisions  ^ 

§  420.1  Scops  and  purpose. 

This  part  sets  forth  provisions  for  the 
detection  and  prevention  of  fraud  and 
abuse  in  the  Medicare  program.  It 
implements  statutory  sections, 
specifrcally  identified  in  each  subpart, 
aimed  at  protecting  the  integrity  of  the 
Medicare  program. 

§420.2  Definitions. 

"Convicted”  meara  that  a  judgment  of 
conviction  has  been  entered  by  a 
Federal,  State,  or  local  court,  regardless 
of  whether  an  appeal  from  that 
judgment  is  pending. 

"Exclusion'ineans  that  items  or 
services  furnished  by  a  specified 
practitioner,  provider,  or  other  supplier 
of  services  will  not  be  reimbursed  under 
Medicare. 

"Furnished”  refers  to  items  and 
services  provided  directly  by,  or  under 
the  direct  supervision  of,  a  practitioner 
(either  as  an  employee  or  in  his  own 
capacity  as  a  practitioner),  a  provider, 
or  other  supplier.of  services.  It  does  not 
refer  to  services  ordered  by  one  party 
but  billed  for  and  provided  by  or  under 
the  supervision  of  another. 

“Medicaid  agency”  means  the  single 
State  agency  designated  to  administer, 
or  supervise  the  administration  of,  the 
State  Medicaid  plan  approved  under 
Title  XIX  of  the  Social  Security  Act. 

"Practitioner”  means  a  physician  or 
other  health  care  professional,  licensed 
imder  State  law  to  practice  his  or  her 
profession,  who  may  be  eligible  to 
receive  reimbursement  under  the 
Medicare  program. 

“Provider”  means  a  hospital,  a  skilled 
nursing  facility,  or  a  home  health  agency 
and,  for  the  limited  purposes  of 
furnishing  outpatient  physical  therapy  or 
speech  pathology  services,  a  clinic, 
rehabilitation  agency,  or  public  health 
agency. 

“PSRO”  stands  for  Professional 
Standards  Review  Organization. 

§  420.3  AppHcabHIty  of  other  regulations. 

Part  405,  Subpart  O  of  this  chapter, 
contains  detailed  procedures  fdr 
hearings  and  reviews  that  are  made 
available  under  this  part  for  exclusions 
and  terminaticHis.  Policies  applicable  to 
suspension  are  specified  in  §420.113. 


Subpart  B—Exduaion  of  Practitioners, 
Providers,  and  Ottier  Suppliers  of 
Services  and  Suspension  of 
Practitioners 

§  420.100  Basis  and  scope. 

This  subpart  implements  Sections 
1862(d)  and  1862(e)  of  the  Act  It  sets 
forth  criteria  and  procedures  for 
excluding  practitioners,  providers,  and 
other  suppliers  of  services  who  have 
defrauded  or  abused  the  Medicare 
program  and  for  suspending 
practitioners  convicted  of  crimes  related 
to  their  participation  in  Medicare  or 
Medicaid.  It  also  specifies  the  appeals 
rights  and  the  procedures  for 
reinstatement  in  these  programs.  The 
procedures  set  forth  in  §§  420.101-103  of 
this  subpart  also  apply  to  terminations 
of  provider  agreements  under 
§  405.614(aK5)  of  this  chapter. 

§  420.101  Bases  for  exclusion;  exceptions. 

(a)  Payment  will  not  be  made  under 
Medicare  for  items  or  services  furnished 
by  a  practitioner,  provider,  or  other 
supplier  of  services  that  HCFA 
determines  has: 

(1)  Knowingly  and  willfully  made  or 
caused  to  be  made  any  false  statement 
or  misrepresentation  of  a  material  fact 
in  a  request  for  payment  under  Medicare 
or  for  use  in  determining  the  right  to 
payment  under  Medicare; 

(2)  Furnished  items  or  services  that 
are  substantially  in  excess  of  the 
beneficiary's  needs  or  of  a  quality  that 
does  not  meet  professionally  recognized 
standards  of  health  care;  or 

(3)  Submitted  or  caused  to  be 
submitted  bills  or  requests  for  payment 
containing  charges  (or  costs)  that  are 
substantially  in  excess  of  its  customary 
charges  (or  costs). 

(b)  HCFA's  determination  under 
paragraph  (aK2)  of  this  section,  that  the 
items  or  services  furnished  were 
excessive  or  of  unacceptable  quality, 
will  be  made  on  the  basis  of  reports, 
including  sanction  reports,  from  the 
following  sources: 

(1)  The  PSRO  for  the  area  served  by 
the  practitioner,  provider,  or  other 
supplier  of  services; 

(2)  State  or  local  licensing  or 
certification  authorities; 

(3)  Peer  review  committees  of  fiscal 
agents  or  contractOTs; 

(4)  State  or  local  professional 
societies;  or 

(5)  Other  sources  deemed  appropriate 
by  HCFA. 

(c)  Exceptions.  (1)  Notwithstanding 
the  circumstances  specified  in 
paragraph  (a)(2)  tiiia  section,  HCFA 
will  not  deny  Medicare  payments  if  it 
has  waived  a  disallowance  on  the 


grounds  that  the  beneficiary  and  the 
practitioner,  provider,  w  o^er  supplier 
of  services  coud  not  reasonably  be 
expected  to  know  that  payment  would 
not  be  made  for  a  particular  item  or 
service.  (See  section  1879(a)  of  the  Act 
(42  U.S.C.  13g5pp(a)).) 

(2)  HCFA  will  not  deny  Medicare 
payment  for  bills  or  requests  that  are 
substantially  in  excess  of  customary 
charges  or  costs,  if  it  finds  the  excess 
charges  are  justified  by  unusual 
circumstances  or  medical  complications 
requiring  additional  time,  effort,  or 
expense  in  localities  in  which  it  is 
accepted  medical  practice  to  make  an 
extra  charge  in  such  case. 

§  420.102  Exclusion  procedures. 

(a)  Notice  of  proposed  occlusion  or 
termination.  (1)  If  HCFA  proposes  to 
deny  reimbursement  in  accordance  with 
§  420.101,  or  to  terminate  a  provider 
agreement  in  accordance  with 

§  405.614(a)(5)  of  this  chapter,  it  will 
send  written  notice  of  its  intent  and  the 
reasons  for  the  proposed  exclusion  or 
termination  to  die  practitioner,  provider 
or  other  supplier  of  services. 

(2)  Within  30  days  of  the  date  on  the 
notice,  the  party  may  submit:  (i) 
documentary  evidence  and  written 
argument  against  the  proposed  action;  or 

(ii)  a  written  request  to  present  evidence 
or  argument  orally  to  a  HCFA  official 

(3)  For  good  cause  shown  by  the 
party,  HCFA  may  extend  the  30-day 
period. 

(b)  Notice  of  exclusion  or  termination. 
(1)  If,  after  exhaustion  of  the  procedures 
specified  in  paragraph  (a)  of  this  section. 
HCFA  deckles  to  exclude  a  party  under 
§  420.101  to  terminate  a  provider 
agreement  under  f 405.614(a)(5)  of  this 
chapter,  it  ivill  send  written  notice  of  its 
decision  to  the  affected  party  at  least  15 
days  before  the  decision  becmnes 
effective. 

(2)  The  notice  will  state  (i)  the  reasons 
for  die  decision;  (ii)  the  effective  date; 

(iii)  the  extent  of  its  applicability  to 
participation  in  the  Medicare  program; 

(iv)  the  earliest  date  on  which  HCFA 
will  accept  a  request  for  reinstatement; 

(v)  the  requirements  and  procedures  for 
reinstatement;  and  (vi)  the  appeal  rights 
available  to  the  excluded  party. 

(3)  This  decision  and  notice  constitute 
an  “initial  determination’*  and  a  “notice 
of  initial  determination"  for  purposes  of 
the  administrative  appeals  procedures 
specified  in  Part  405,  Subpart  O  of  this 
chapter. 

(4)  HCFA  will  also  give  notice  of 
exclusion  or  termination  and  the 
effective  date  to  the  public,  to 
beneficiaries  (in  accordance  with 

§  420.103(c))  and,  as  appropriate,  to: 
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(1)  State  Medicaid  and  title  V 
agencies,  State  Medicaid  Fraud  Control 
Units,  and  PSROs; 

(ii)  Hospitals,  skilled  nursing  facilities, 
home  health  agencies  and  health 
maintenance  organizations  (HMOs): 

(iii)  Medical  societies  and  other 
professional  organizations; 

(iv)  Contractors,  health  care 
prepayment  plans  and  other  affected 
agencies  and  organizations;  and 

(v)  The  State  or  local  authority 
responsible  for  licensing  or  certifying 
the  excluded  party. 

§  420.103  Duration  and  effect  of 
exclusion. 

(a)  Duration  of  exclusion.  (1) 

Exclusion  will  continue  until  the 
excluded  practitioner,  provider,  or  other 
supplier  of  services  is  reinstated  in 
accordance  with  §  420.120. 

(2)  The  exclusion  notice  will  specify  • 
the  earliest  date  on  which  the  excluded 
party  may  seek  reinstatement.  In  setting 
that  date,  HCFA  will  consider 

(1)  The  number  and  nature  of  the 
program  violations  and  other  related 
offenses; 

(ii)  The  nature  and  extent  of  any 
adverse  impact  the  violations  have  had 
on  beneficiaries; 

(iii)  The  amount  of  any  damages 
incurred  by  the  Medicare  program; 

(iv)  Whether  there  are  any  mitigating 
circumstances;  and 

(v)  Any  other  facts  bearing  on  the 
nature  and  seriousness  of  the  violations 
or  related  offenses. 

(b)  Denial  of  payments  during 
exclusion.  (1)  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  payment 
will  not  be  made  to  an  excluded 
practitioner,  provider,  or  other  supplier 
of  services  (that  has  accepted 
assignment  of  beneficiary  claims)  for 
items  or  services  furnished  on  or  after 
the  effective  date  of  exclusion  speciHed 
in  the  exclusion  notice. 

(2)  An  assignment  of  a  beneficiary’s 
claim  that  is  made  on  or  after  the 
effective  date  of  exclusion  will  not  be 
valid. 

(3)  Exceptions,  (i)  In  the  case  of 
inpatient  hospital  services  or 
posthospital  extended  care  services 
furnished  to  a  beneficiary  who  was 
admitted  to  a  hospital  or  skilled  nursing 
facility  before  the  effective  date  of ' 
exclusion,  payment  will  be  available  for 
up  to  30  days  after  that  date;  and 

(ii)  In  the  case  of  home  health  services 
furnished  under  a  plan  established 
before  the  effective  date  of  exclusion, 
payment  will  be  available  for  services 
fymished  through  the  end  of  the 
calendar  year  in  which  exclusion 
became  effective. 


(c)  Denial  of  payment  to  beneficiaries. 
If  a  beneficiary  submits  claims  for  items 
or  services  furnished  by  an  excluded 
practitioner,  provider,  or  other  supplier 
of  services  after  the  effective  date  of  the 
exclusion: 

(1)  HCFA  will  pay  the  first  claim 
submitted  by  the  beneficiary  and 
inunediately  give  notice  of  die  exclusion. 

(2)  HCFA  will  not  pay  the  beneficiary 
for  items  or  services  furnished  by  an 
excluded  party  more  than  15  days  after 
the  date  on  the  notice  to  the  beneficiary 
or  after  the  effective  date  of  the 
exclusion,  which  ever  is  later. 

(d)  Effective  date  of  termination  of 
agreement.  For  the  effective  date  of 
termination  of  a  provider's  agreement 
under  §  405.614(a)(5),  see  §  405.615  of 
this  chapter. 

S  420.1 10  Basis  for  suspension. 

An  individual  practitioner  who  has 
been  convicted,  on  or  after  October  25, 
1977,  of  a  criminal  offense  related  to  his 
involvement  in  the  Medicare  or 
Medicaid  program  will  be  suspended 
from  participation  in  the  Medicare 
program. 

§  420.1 1 1  Suspension  procedures. 

(a)  Notice  to  practitioner.  (1) 
Whenever  HCFA  has  conclusive 
information  that  a  practitioner  has  been 
convicted  of  a  crime  related  to  this 
involvement  in  the  Medicare  or 
Medicaid  program,  it  will  give  him 
written  notice  that  he  is  suspended  from 
the  Medicare  program,  beginning  15 
days  from  the  date  on  the  notice. 

(2)  The  written  notice  will  set  forth: 

(i)  The  basis  for  the  suspension: 

(ii)  The  duration  of  the  suspension 
and  the  factors  considered  in  setting  the 
duration; 

(iii)  The  requirements  and  procedure 
for  reinstatement; 

'  (iv)  The  appeal  rights;  and 

(v)  The  fact  that  the  State  Medicaid 
agency  is  required  to  suspend  the 
practitioner  from  Medicaid  for  at  least 
as  long  as  he  is  suspended  from 
Medicare. 

(b)  Notice  to  others.  (1)  HCFA  will 
concurrently  notify: 

(i)  The  State  Medicaid  agencies  in 
order  that  they  can  promptly  suspend 
the  practitioner  from  participation  in  the 
Medicaid  program  (see  S  455.212  of  this 
chapter); 

(ii)  The  State  or  local  authority 
responsible  for  the  licensing  or 
certification  of  the  suspended 
practitioner; 

(iii)  The  Public  Health  Service  so  that 
it  can  assess  whether  the  suspension  is 
likely  to  create  a  shortage  of  health 


manpower  in  the  area  of  practice  of  the 
suspended  practitioner;  and 

(iv)  Other  appropriate  entities  as 
described  in  §  420.102(b)(4). 

(2)  The  notice  to  the  licensing  or 
certifying  authority  will  be  accompanied 
by  a  request  that  the  authority: 

(1)  Make  appropriate  investigations; 

(ii)  Invoke  any  sanctions  available 
under  State  law  and  the  authority’s 
policies;  and 

(iii)  Keep  HCFA  and  the  Inspector 
General  of  the  Department  fully  and 
currently  informed  of  any  action  it 
takes. 

S  420.1 12  Duration  and  affect  of 
suspension. 

(a)  Duration  of  suspension.  (1) 
Suspension  will  continue  imtil  the 
suspended  practioner  is  reinstated  in 
accordance  with  $  420.120. 

(2)  The  suspension  notice  will  specify 
the  earliest  date  on  which  the 
practitioner  may  seek  reinstatement.  In 
setting  that  date,  HCFA  will  consider: 

(1)  The  number  and  nature  of  the 
program  violations  and  other  related 
offenses; 

(ii)  The  nature  and  extent  of  any 
adverse  impact  the  violations  have  had 
on  beneficiaries: 

(iii)  The  amount  of  the  damages 
incurred  by  the  Medicare  and  Medicaid 
programs; 

(iv)  Whether  there  are  any  mitigating 
circumstances; 

(v)  The  length  of  the  sentence  imposed 
by  the  court:  and 

(vi)  Any  other  facts  bearing  on  the 
nature  and  seriousness  of  the  violations 
or  related  offenses. 

(b)  Effect  of  suspension.  Payment  will 
not  be  made  under  the  Medicare 
program  for  items  or  services  furnished 
by  the  suspended  practitioner  during  the 
period  of  suspension,  except  as 
specified  in  paragraphs  (c)(3)  and  (d)  of 
this  section. 

(c)  Deniol  of  payments  to  practitioner. 
(1)  I^yment  will  not  be  made  to  a 
suspended  practitioner  (who  has 
accepted  assignment  of  the  beneficiary’s 
claims)  for  items  or  services  furnished 
on  or  after  the  effective  date  of 
suspension  specified  in  the  suspension 
notice,  except  as  provided  in  paragraph 

(c)(3)  of  this  section. 

(2)  An  assignment  of  a  beneficiary’s 
claim  that  is  made  to  a  suspended 
practitioner  on  or  after  the  effective  date 
of  suspension  will  not  be  valid. 

(3)  Exception.  In  the  case  of  inpatient 
hospital  services  or  posthospital 
extended  care  services  furnished  to  a 
beneficiary  who  was  admitted  to  a 
hospital  or  skilled  nursing  facility  before 
the  effective  date  of  suspension. 
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payment  for  services  furnished  by  the 
admitting  physician  will  be  available  for 
up  to  30  days  after  that  date. 

(d)  Denial  of  payment  to 
beneficiaries.  If  a  beneficiary  submits 
claims  for  items  or  services  furnished  by 
the  suspended  practitioner  on  or  after 
the  effective  date  of  the  suspension: 

(1)  HCFA  will  pay  the  first  claim 
submitted  by  the  beneficiary  and 
immediately  give  notice  of  the 
suspension. 

(2)  HCFA  will  not  pay  the  beneficiary 
for  items  or  services  fu^shed  by  an 
excluded  party  more  than  15  days  after 
the  date  on  the  notice  to  the  beneficiary 
or  after  the  effective  date  of  the 
exclusion,  whichever  is  later. 

§420.113  Appeals  subsequent  to 
suspension. 

(a)  A  suspended  practitioner  may 
request  a  hearing  before  an 
Administrative  Law  Judge  on  the 
following  issues: 

(1)  Whether  he  was,  in  fact,  convicted; 

(2)  Whether  the  conviction  was 
related  to  involvement  in  the  Medicare 
or  Medicaid  program;  and 

(3)  Whether  the  length  of  the 
suspension  is  justified. 

(b)  A  hearing  under  this  section  will 
be  conducted  in  accordance  with  the 
procedmes  set  forth  in  §  §  405.1531, 
405.1533,  405.1534,  405.1540,  405.1541, 
405.1543,  and  405.1544  through  405.1558 
of  this  chapter. 

(c)  If  dissatisfied  with  the  hearing 
decision,  the  suspended  practitioner  is 
entitled  to  Appeals  Council  review  and 
to  judicial  review  of  the  Council’s 
decision  as  specified  in  §  §  405.1559 
through  405.1^  (rf  this  chapter. 

§  420.120  Procedures  for  reinstateroent 
after  exclusion  or  suspension. 

(a)  Timing  and  method  of  request  An 
excluded  practitioner,  provider,  or  other 
supplier  of  services  or  a  suspended 
practitioner  may  request  reinstatement 
at  any  time  after  the  date  specified  in 
the  notice  of  exclusion  or  suspension  by 
submitting  to  HCFA  or  authorizing 
HCFA  to  obtain: 

(1)  Statements  from  private  health 
insurers,  indicating  whether  there  have 
been  any  questionable  claims  submitted 
during  the  period  of  exclusion  or 
suspension; 

(2)  Statements  fi'om  peer  review 
bodies,  probation  officers,  where 
appropriate,  or  professional  associates, 
as  required  by  HCFA,  attesting  to  their 
belief,  supported  by  facts,  that  the 
violations  that  led  to  exclusion  or 
conviction  will  not  be  repeated;  and 


(3)  A  statement  finm  the  affected 
party  setting  forth  the  reasons  why  he 
should  be  reinstated. 

(b)  Criteria  for  action  on  request 
HCFA  will  not  grant  reinstatement 
unless  it  is  reasonably  certain  that  the 
violations  that  led  to  exclusion  or 
conviction  will  not  be  repeated.  In 
making  this  determination,  HCFA  will 
consider,  among  other  factors: 

(1)  Whether  the  applicant  has  been 
coniidcted  in  Federal,  State  or  local  court 
for  activities  related  to  his  program 
participation:  and 

(2)  V^ether  the  State  or  local 
licensing  authority  has  taken  any 
adverse  action  against  the  party  since 
the  date  of  exclusion  or  suspension. 

(c)  Notice  of  approval  of  request  If 
HCFA  approves  the  request  for 
reinstatement,  it  will: 

(1)  Give  written  notice  to  the  excluded 
or  suspended  party  specifying  the  date 
when  program  participation  may 
resume;  and 

(2)  Give  notice  to  the  public  and,  as 
appropriate,  to  title  V  State  agencies. 
State  Medicaid  agencies  and  Medicaid 
Fraud  Control  Units,  hospitals,  skilled 
nursing  facilities,  home  health  agencies, 
medical  societies,  other  professional 
societies  or  associations,  contractors, 
health  care  prepayment  plans,  health 
maintenance  organizations  (HMOs), 
PSROs,  the  State  or  local  licensing  or 
certifying  authority,  and  other  affected 
organizations. 

(d)  Notice  of  denial  of  request  (1)  If 
H^A  does  not  approve  the  request  for 
reinstatement,  it  will  give  written  notice 
to  the  practitioner,  provider  or  other 
supplier  of  services. 

(2)  Within  30  days  of  the  date  on  the 
notice,  the  exduded  or  suspended  party 
may  submit: 

(i)  documentary  evidence  and  written 
argument  against  the  continued 
exclusion  or  suspension;  or 

(ii)  a  written  request  to  present 
evidence  or  argument  orally  to  a  HCFA 
official.  (The  decision  to  continue  the 
exclusion  or  suspension  is  not  an  initial 
determination  under  the  provisions  of 
Part  405,  Subpart  O  of  this  chapter.) 

(e)  Action  following  consideration  of 
additional  evidence.  After  evaluating 
any  additional  evidence  submitted  by 
the  excluded  or  suspended  party  (or  at 
the  end  of  the  30  day  period,  if  none  is 
submitted),  HCFA  will  send  written 
notice: 

(i)  Confirming  the  denial,  and 
indicating  that  a  subsequent  request  for 
reinstatement  will  not  be  accepted  until 
6  months  after  the  date  of  confirmation; 
or 

(ii)  Approving  reinstatement  and 
specifying  the  date  when  program 


participation  may  be  resumed.  If  HCFA 
approves  reinstatement  it  will  notify  the 
public  and,  as  appropriate,  the  agencies 
and  institutions  as  specified  in 
paragraph  (c)(2)  of  this  section. 

(f)  Reversed  or  vacated  conviction.  (1) 
HCTA  will  reinstate  a  suspended 
practitioner  whose  conviction  has  been 
reversed  or  vacated. 

(2)  HCFA  will  reimburse  that 
practitioner  for  items  or  services 
furnished  during  the  period  of 
suspension. 

PART  455— PROGRAM  INTEGRITY 

10.  Part  455  is  amended  by  revising 
and  redesignating  §  455.23  as  §  455.202 
and  adding  a  §  455.212,  both  under  a 
new  Subpart  C,  to  read  as  follows: 

***** 

SUBPART  C— Exdosioa  of  Providers  and 
Suspension  of  Practitioners 

Sec. 

455.202  Denial  of  FFP:  Parties  excluded 
under  Medicare. 

455.212  Suspension  of  practitioners 

convicted  of  crimes  related  to  Medicare 
or  Medicaid. 

AutfiorUy:  Secs.  1102,  ig02(a)(4)(A),  and 
1902(aK30)  of  the  Social  Security  Act  (42 
U.S.a  1302, 13g6(a)(4)(A),  and  1396a(a)(S0)). 
***** 

Subpart  C— Exclusion  of  Providers  and 
Suspension  of  Practitioners 

§  455.202  Denial  of  FFP:  Parties  excluded 
under  medicare. 

(a)  FFP  is  not  available  in  payments 
for  services  furnished  by  a  Medicaid 
provider  while  that  party  is  excluded 
from  the  Medicare  program  under 

1 420.101  of  this  diapter  for  submitting 
false  statements,  submitting  excessive 
claims,  or  furnishing  services  that 
exceed  a  beneficiary’s  needs  or  are  of 
unacceptable  quality. 

(b)  Except  as  specified  in  paragraph 

(c)  of  this  section,  the  denial  of  FW  will 
apply  to  services  furnished  on  or  after 
the  effective  date  of  the  exclusion  from 
Medicare. 

(c)  Exceptions.  (1)  In  the  case  of 
inpatient  services  furnished  in  a 
hospital,  skilled  nursing  facility,  or 
intermecfiate  care  facility  to  a  recipient 
who  was  admitted  before  the  effective 
date  of  the  Medicare  exclusion,  FFP  will 
be  available  in  payments  made  for 
services  furnished  for  up  to  30  days  after 
the  exclusion  date. 

(2)  In  the  case  of  home  health  services 
fu^shed  under  a  plan  established 
before  the  effective  date  of  exclusion, 
FFP  will  be  available  in  payments  for 
services  furnished  through  the  end  of  the 
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calendar  year  in  which  exclusion 
became  effective. 

(d)  FFP  will  be  available  for  services 
furnished  by  a  Medicaid  provider  after 
reinstatement  in  the  Medicare  program. 

S  455.212  Suspension  of  practitioners 
convicted  of  crimes  related  to  Medicare  or 
Medicaid. 

(a)  State  plan  requirements.  The  plan 
must  provide  that  tiie  agency  will  meet 
all  requirements  of  paragraphs  (b) 
through  (e)  of  this  section. 

(b)  Notification  of  State  or  local 
conviction.  The  agency  must  notify 
HCFA  whenever  a  State  or  local  court 
has  entered  a  judgment  of  conviction 
against  a  practitioner  for  a  criminal 
offense  related  to  his  involvement  in  the 
Medicaid  program. 

(1)  If  the  agency  was  involved  in  the 
investigation  or  prosecution  of  the  case, 
it  must  send  notice  within  15  days  after 
the  conviction. 

(2)  If  the  agency  was  not  so  involved, 
it  must  give  notice  within  15  days  after  it 
learns  of  the  conviction. 

(c)  Suspension.  If  the  agency  is 
notihed  by  HCFA  that  a  practitioner  has 
been  suspended  from  participation 
under  Medicare,  it  must  suspend  that 
practitioner  from  participation  imder 
Medicaid,  effective  on  the  date 
established  by  HCFA,  and  at  least  for 
the  period  of  the  Medicare  suspension. 

(d)  Denial  of  payment.  (1)  Except  as 
provided  in  paragraph  (d)(3)  of  this 
section,  the  agency  may  not  make 
Medicaid  payments  for  any  services 
furnished  directly  by,  or  under  the 
supervision  of.  the  suspended 
practitioner  during  the  period  of 
suspension. 

(2)  The  agency  may  pay  for  services 
otherwise  reimbursable  under  the  plan, 
that  are  ordered  by  a  suspended 
practitioner  and  furnished  by  a 
practitioner  or  provider  in  good 
standing. 

(3)  In  the  case  of  inpatient  services 
furnished  in  a  hospital,  skilled  nursing 
facility,  or  intermediate  care  facility  to  a 
recipient  who  was  admitted  before  the 
effective  date  of  suspension,  payment 
may  be  made  for  services  furnished  by 
the  admitting  physician  up  to  30  days 
after  that  date. 

(e)  Reinstatement.  If  the  agency  is 
notified  by  HCFA  that  a  practitioner  has 
been  reinstated  under  Medicare,  it  may 
automatically  reinstate  that  practitioner 
under  Medicaid  elective  on  the 
reinstatement  date  specified  by  HCFA. 

If  the  agency  does  not  automatically 
reinstate  the  practitioner,  it  must  use  the 
procedures  followed  by  HCFA  for 
reinstatement,  as  set  forth  in  §  420.120  of 
this  chapter. 


(f)  Waiver  of  suspension.  (l)The 
agency  may  request  HCFA  to  waive  a 
suspension  if  it  concludes  that,  because 
of  tiie  shortage  of  practitioners  in  the 
area,  individuals  eligible  to  receive 
Medicaid  benetits  would  be  denied 
adequate  access  to  medical  care. 

(2)  HCFA  will  approve  a  request  for 
waiver  only  if: 

(i)  The  Secretary  designates  the 
community  as  a  health  manpower 
shortage  area;  and 

(ii)  An  insufficient  niunber  of  National 
Health  Service  Corps  personnel  have 
been  assigned  to  meet  the  needs  of  the 
area. 

(g)  Notice  of  waiver  or  lifting  of 
suspension.  HCFA  will  notify  the  agency 
if  and  when  it: 

(1)  Waives  suspension  in  response  to 
the  agency's  request;  or 

(2)  Lifts  the  suspension  and  reinstates 
the  practitioner  under  Medicare. 

(Secs.  1102, 1862(d)  (1),  (2).  (3),  and  (4). 

1862(e),  1866(b)(2)  (D),  (E).  and  (F).  1871, 
1902(a)(30),  and  1903(i](2)  of  the  ^cial 
Security  Act;  (42  U.S.C.  1302, 1395y(d). 

1395CC.  1395hh,  1396a,  and  1396b)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program.  No.  13.773,  Medicare — Hospital 
Insurance,  and  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  April,  10, 1979. 

Leonard  D.  Schaeffer, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  May  18, 1979. 
loseph  A  Califano,  )r„ 

Secretary'. 
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